h
.

Will Rogers

Recently, a member questioned me
about motor truck regulations and com-
pliance — specifically, the need for medi-
cal cards for drivers.

Question: I have been told that our
drivers need to have medical cards. What
are the requirements and how do we
comply with the law?

Answer: Anyone while “on duty” and
operating a commercial motor vehicle is
required to have a medical card with
him/her at all times.

Title 49 of the Code of Federal
Regulation (CFR) 390.5 defines a com-
mercial motor vehicle as any self-pro-
pelled or towed motor vehicle used on a
highway in interstate commerce (across
state lines) to transport passengers or
property when:

1. the vehicle has a gross vehicle
weight rating (GVWR), gross
combination weight rating (GCWR),
gross vehicle weight, or gross
combination weight of 10,001
pounds or more;

2. the vehicle has GVWR of 26,001
pounds and is used only for
intrastate commerce;

3. the driver of the vehicle is
“for hire.”

The Federal Motor Carrier Safety
Administration requires that a person
shall not drive a commercial motor vehi-
cle until he/she is physically qualified
to do so. In addition, he/she must carry
the original or photocopied medical
examiner’s certificate stating he/she is
physically qualified to drive a commer-
cial motor vehicle.
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Medical Testing for Drivers

By Will Rogers, Director of Government Affairs

Title 49 CFR 391.45 regards a person
to be physically qualified to drive a
motor vehicle if he/she has:

1. no loss of foot, leg, hand, or arm;

2. no impairment of a limb, hand, or
finger that interfere with the ability
to perform normal tasks associated
with operating a commercial
motor vehicle;

3. no established medical history or
clinical diagnosis of diabetes
currently requiring insulin
for control;

4. no current clinical diagnosis of
coronary or heart disease.

In addition, drivers are examined for
other serious medical conditions such as
respiratory dysfunction, high blood pres-
sure, neurological, muscular, vascular or
orthopedic disease that could interfere
with the ability to control a commercial
motor vehicle safely. Drivers are also
required to pass vision, hearing, mental
fitness, and drug-alcohol screenings as a
part of the medical examination in order
to qualify for a medical card.

Drivers may qualify for a medical
variance or waiver if the medical
examiner determines that a preexisting
condition listed above will not interfere
with the safe operation of a commercial
motor vehicle.

This required medical testing can be
conducted at your local hospital or
clinic by a physician, nurse practitioner
or chiropractor. For additional
information please consult
www.fmcsa.dot.gov/documents/safetypro
grams/medical-report.pdf.

Fork Lift Safety:

Don’t Get Caught Without It
Recently, one of our members was

reported to the Occupational Safety

and Health Administration (OSHA) for
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violating regulations regarding forklift
safety. While no accident had occurred,
the dealer was citied for not following
rules governing driver certification and
daily inspections.

If you have a forklift, make sure you
are in compliance with the following
regulations:

 Forklift operators are required to
undergo safety training and be
certified every three years. In
addition, they must be retrained in
the interim whenever a safety
violation is witnessed by a
supervisor or co-worker. Operator
training certificates should be kept
in the employee files for the
duration of the three year period.

* Daily pre-operation inspections
also must be performed on each
forklift before it is used in a given
24-hour time period. Any deficien-
cies should be noted on a checklist
and operation suspended if there is
a safety concern. All daily inspec-
tion sheets should be kept on file
for one year.

For additional information about
either of these topics, please contact
Will Rogers at 800-622-0016 or

willr@ineda.com. B
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Managing the Family Medical Leave Act

In the last two issues, I discussed
aspects of the Family Medical Leave Act
(FMLA) that you can control. This arti-
cle continues to examine other elements
of the Act that you can manage.

You are permitted to substitute any
paid leave benefit for unpaid FMLA
leave without extending the 12-week
leave allotment. This is a good practice
because it helps to prevent situations
where an employee returns from FMLA
and, two weeks later, requests a week
of vacation.

“When you know the
rules, have a written
and published policy
and trained managers
who know what to do,
the FMLA decision
making process is
greatly simplified.”

Again, you must explain how paid
leave will be substituted for FMLA in
your written policy. Normally, you would
begin to draw down paid leave benefits
at the beginning of FMLA leave or
shortly thereafter. For example, you
might specify that beginning on the fifth
day of FMLA, you will begin to draw
down paid time benefits. You can also
design your policy to leave some PTO
available after the FMLA leave. If you
permit vacation “banking,” I strongly
suggest that you use drawn down to
reduce or eliminate the liability of
banked time.

FMLA can overlap with other types of
leave such as Worker’s Compensation
(WC). Too few employers are doing this
but the advantage is that you will be
able to begin reducing the 12-week
FMLA allotment.

By Lesley Sifers, Tax Favored Benefits, Inc.

Not every WC leave will automatically
be a FMLA leave. To meet FMLA crite-
ria, the leave must qualify as a “serious
health condition.” This means that the
WC injury is severe enough to require
continuing medical treatment for three
(3) days or more. A WC injury that
requires only a clinic visit and a couple
of stitches cannot be counted as FMLA.
On the other hand, a WC injury requir-
ing multiple doctor visits, therapy, etc.
probably will qualify for FMLA leave.

Here’s a scenario where identifying a
WC injury as FMLA would have been a
wise choice. Your employee sustains a
back injury. Your WC doctor says this
person cannot lift, push or pull anything
over ten pounds or sit for extended peri-
ods. No light duty is available to accom-
modate these restrictions. You fail to
notify the employee that you are going
to count this as FMLA leave and also,
that you will be paying out a portion of
the employee’s earned vacation time —
the difference between any paid WC
benefit and the employee’s normal wage.

The employee misses three weeks of
work due to the back injury. Upon
return, the employee advises you that he
intends to take a week of vacation in the
following month. The employee’s father
then becomes seriously ill and the
employee qualifies for the full 12-week
FMLA leave. Let’s just count this up:
three weeks for the WC, one week of
vacation and 12 weeks of FMLA. That’s
a lot of time during which you have to
cover that employee’s workload by either
having other people work overtime,
bringing in a temporary worker or by
some other means that is probably cost-
ing you money. And do not forget, you
must keep the employee’s health insur-
ance coverage in place even though they
must continue to pay their normal share
of premiums.

If you had a FMLA policy covering
these contingencies, you could limit the
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lost time to a total of 12 weeks plus
purge some paid time from your books.

I fear I have become a “broken
record” on this subject, but as I said in
the beginning, so many calls to the HR
Helpline involve employees being away
from work for extended periods of time.
You CAN manage FMLA to control
such situations. When you know the
rules, have a written and published poli-
cy and trained managers who know what
to do, the decision making process is
greatly simplified. And, when worse
comes to worse and you must release
someone from your employ, your case
will be much stronger if a complaint
is filed.

There are a great many resources out
there that you can access to help you
establish good policies and procedures.
In fact, just this week I received a notice
of a Fred Pryor seminar that covers
FMLA Compliance for 2010. The cost is
quite reasonable - $149 per person or
$139 for groups of five or more. Seems
like a perfect opportunity to educate not
only the person who handles human
resources but managers who need to
understand the FMLA as well. Seminars
like this often include written materials
that help you develop your written poli-
cy and procedures. The contact number
for Fred Pryor is 800-556-2998. They
may be coming to a city near you.

Thank you for reading this article.

If you have questions or comments,
please contact me at the HR HelpLine,
800-683-3440 or e-mail
Lesley@taxfavoredbenefits.com.

If there is a topic(s) you would like
me to write about, please e-mail me
your suggestions. [ am running out

of ideas! B
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U.S. Department of Labor
Wage and Hour Division *

U.S. Wage and Hour Division
(Revised July 2008)

Fact Sheet #34: Hazardous Occupations Order No. 2. Youth Employment Provision and
Driving Automobiles and Trucks under the Fair Labor Standards (FLSA)

This fact sheet provides general information concerning the application of the federal youth employment
provisions to the driving of motor vehicles. For detailed information about the federal youth provisions, please
read Regulations, 29 CFR 570.52.

The Department of Labor is committed to helping young workers find positive, appropriate and safe
employment experiences. The youth employment provisions of the FLSA were enacted to ensure that when
young people work, the work does not jeopardize their health, well-being or educational opportunities.
Working youth are generally entitled to the same minimum wage and overtime protections as older adults.
Once a minor reaches 18 years of age, his or her employment is no longer subject to the federal youth
employment provisions. For general information about the federal youth employment provisions, visit our
YouthRules! Website at www.youthrules.dol.gov.

Hazardous Occupations Order No.2 (HO 2), generally prohibits minors under 18 years of age from driving
motor vehicles or serving as an outside helper on such vehicles on any public road or highway; in or about any
mine, logging or sawmilling operation; or in any excavation covered by Hazardous Occupations Order 17
(Occupations in Excavation Operations) (HO 17) - which includes excavation in trenches, building
construction, or tunnels (see 29 CFR 570.68). In 1998, Congress amended the FLSA and set a minimum age of
17 for any on-the-job driving on public roads, and allowed it then only in certain limited circumstances.

OUTSIDE HELPER

No employee under 18 years may serve as an outside helper on a motor vehicle. An outside helper is any
individual, other than a driver, whose work includes riding on a motor vehicle outside the cab for the
purpose of assisting in transporting or delivering goods.

DRIVING - Under 17-Years of Age
No employee under 17 years of age may drive a motor vehicle on public roads as part of his or her job if
that employment is subject to the FLSA.

DRIVING - 17 Years of Age
Seventeen-year-olds may drive on public roadways as part of their employment, but ONLY if all of the
following requirements are met:

e The driving is limited to daylight hours;

e The 17-year-old holds a state license valid for the type of driving involved in the job performed;

e The 17-year-old has successfully completed a state approved driver education course and has no record
of any moving violations at the time of hire;

e The automobile or truck does not exceed 6,000 pounds gross vehicle weight;

e The automobile or truck is equipped with a seat belt for the driver and any passengers and the employer
has instructed the youth that the seat belts must be used when driving the vehicle; and

e Thedriving is only occasional and incidental to the 17-year-old's employment. This means that the
youth may spend no more than one-third of his or her workday and no more than 20 percent of his or her
work time in any workweek driving.



http://www.dol.gov/dol/allcfr/Title_29/Part_570/29CFR570.52.htm
http://www.dol.gov/WHD/minimumwage.htm
http://www.dol.gov/whd/overtime_pay.htm
http://www.youthrules.dol.gov/

In addition, the driving may NOT involve:

Towing vehicles;

Any other vehicle than an automobile or truck (i.e. bus, motorcycle, ATVs, golf cart);

Route deliveries or route sales;

Transportation for hire of property; goods, or passengers;

Urgent, time-sensitive deliveries; Urgent, time sensitive deliveries are trips which, because of such
factors as customers satisfaction, the rapid deterioration of the quality or change in temperature of the
product, and/or economic incentives, are subject to time-lines, schedules, and/or turn-around times
which might impel the driver to hurry in the completion of the delivery. Prohibited trips would include,
but are not limited to, the delivery of pizzas and prepared foods to the customer; the delivery of
materials under a deadline (such as deposits to a bank at closing); and the shuttling of passengers to
and from transportation depots to meet transport schedules. Urgent, time-sensitive deliveries would not
depend on the delivery's points of origin and termination, and would include the delivery of people and
things to the employer's place of business as well as from that business to some other location.
Transporting more than three passengers, including employees of the employer;

Driving beyond a 30 mile radius from the youth’s place of employment;

More than two trips away from the primary place of employment in any single day to deliver the
employer’s goods to a customer (other than urgent, time-sensitive deliveries which are prohibited);
More than two trips away from the primary place of employment in any single day to transport
passengers, other than employees of the employer.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

When state youth employment laws differ from the federal provisions, an employer must comply with the
higher standard. Links to your state labor department can be found at www.dol.gov/esa/contacts/state _of.htm.

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

Washington, DC 20210



http://www.dol.gov/whd
http://www.dol.gov/whd/contacts/state_of.htm
http://www.dol.gov/whd/contact_us.htm

It’s 8:00 a.m. - Do You Know
What Your Kids Will Be Doing Today?

Complying With Child Labor Laws

As the end of the school year fast
approaches, many of you will consider
hiring students for summer jobs. I com-
mend you. Working is a lot better for
kids than “hanging out” all summer.
However, you must remember the labor
laws governing the employment of
minors. One small misstep in this area
can cost you $11,000 for a single viola-
tion. (The Department of Labor wants to
increase this to $50,000.)

“The Department of Labor
continues to creatively
and aggressively enforce
the Child Labor Laws.”

The Department of Labor (DOL)
continues to creatively and aggressively
enforce the Child Labor Laws. Often,
inspectors contact local schools to
identify businesses that hire teens and
then closely monitor those employers.
In addition, the DOL website
(www.youthrules.dol.gov) teaches
teens and their parents how to
report violations.

Here is some general and, I hope,
practical advice about the employment
of minors.

Work Hours

The law defines hours of work for
specific age groups. Following is a list
of permitted work hours:

Children under age 13 cannot be
employed in any capacity in your dealer-

ship unless they are the owner’s children.

Even then, duties are restricted.

Age 14 and 15 can work outside
school hours - 7:00 a.m. to 7:00 p.m.
They are restricted to three hours on a
school day, 18 hours in a school week,
eight hours on a non-school day and 40
hours in a non-school week. When
school is not in session (summer vaca-
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By Lesley Sifers, Tax Favored Benefits, Inc.

tion), they can work as late as 9:00 p.m.,
but not over 40 hours per week.

Age 16 and 17 have no hours
restrictions but cannot work in
“hazardous” jobs.

Age 18 can work unlimited hours
with no restrictions on the type of work.
(Practical tip: If an 18-year old is in
high school, pretend they are 15-years
old. No sense enabling them to be
a dropout!)

Hazardous Work

The law prohibits certain types of haz-
ardous work for minors. An exhaustive
list is available at
www.dol.gov/dol/topic/youthlabor/hazar
dousjobs. Here’s the “Reader’s Digest”
condensed version.

Age 14-15: Allowable activities
include clerical work, answering phones,
stocking shelves, cashiering, light janito-
rial work (no chemicals involved), light
packing (no heavy lifting). Prohibited
duties include exposure to power equip-
ment (including lawn mowers); things
that cut, shear, saw or slice; hoists and
cranes; environments that are dusty,
smoky, confined or where risk is
involved (i.e., grain elevators) and expo-
sure to caustic chemicals. (Practical tip:
Make the shop an “off-limits” area. All
the neat stuff would be quite tempting to
a 15-year old.)

Age 16-17: Same as above except a
16-year-old would be allowed to operate
a lawn mower.

Most importantly, for anyone under
age 18, any work involving operating a
vehicle — including farm equipment — is
prohibited or severely limited. This
includes moving vehicles on the dealer-
ship lot. (Please refer to the enclosed
insert from the Department of Labor’s
Youth Rules website.)

Exceptions to Child Labor Laws

There are some limited exceptions to
the Child Labor Laws:
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If you own the dealership, you can
“employ” your child age 13 or under
(not an employee’s child, however).
While you can ignore most of the hour
restrictions, you cannot allow your child
to perform “hazardous” work.

A person under age 18 who has a high
school diploma, general equivalency
diploma (GED), is head of a household
or a parent contributing toward the
support of children is treated as if
age 18.

A person participating in a vocational
program approved by the State
Department of Education may be exempt
from some restrictions. Check with the
school to determine which, if any,
exceptions may apply.

Your state may have more restrictive
laws governing the employment of
minors or may require work permits
and/or certificates of age. Review state
laws by going to www.dol.gov/esa and
clicking on “State Labor Laws.” For
information about work permits and age
certification go to
www.dol.gov/esa/programs/whd/state/
certification.htm. Your casualty
insurance or workers compensation
carrier may also be a good source of
advice in this area. Don’t hesitate to
call your agent if you have
specific questions. l

Youth Driving

Make sure you understand the
law before you hand the keys to
a teen employee. Refer to the
enclosed insert from the
Department of Labor for
up-to-date information

on teen drivers

in the workplace.




Surviving a Sales Tax Audit — Part Il

It’s what every business owner fears
most — a letter from the Department of
Revenue stating that his/her business has
been selected to receive a sales tax audit.
While the thought of an audit can prove
daunting, careful documentation and
preparation ahead of the notice can make
this a not-so-painful experience.

Several lowa-Nebraska Equipment
Dealers Association (I-NEDA) members
have experienced audits over the last
year. In the March Retailer, two shared
their sales tax audit experience.
Following are the stories of two more
members who lived to tell about their
sales tax audit...

Case #3

When I received a letter stating that
my dealership was about to face a sales
tax audit, I immediately put my in-house
accountant to work pulling forms, etc. in
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Members Share Their Stories

preparation for the audit. The auditor
asked us to pull every conceivable
document for a three-year period,
including sales invoices and sales tax
exemption forms.

Initially, I thought the sales tax audit
was just for one of our two dealerships.
However, when some red flags popped-
up, the auditor decided to verify
both locations.

The two biggest things she looked at
during our audit were problems with
internal and non-agriculture items.
While I felt we were pretty good at
charging/not charging sales tax at the
appropriate times, the auditor still found
occasions where we sold a lawn mower
or gator to a farmer and didn’t charge
sales tax. Even though most of these
transactions included a signed statement
from the farmer explaining the item was
used on the farm, this didn’t satisfy the
auditor. We were asked to collect the tax
from the farmer instead, which wasn’t
always easy. Often, we ended up eating
this expense.

In addition, we learned that a weed
mower used to mow waterways is not
considered exempt from sales tax.
Farmers had to provide documentation
proving the mower was used to cut down
corn stalks more than 50 percent of the

“During the audit, the
auditor reminded me that,
‘a sales tax license is a
privilege.” While I'm sure a
lot of us may feel it’s a
necessary evil, it is impor-
tant to remember that a
sales tax license can be
taken away. It doesn’t pay
to get penalized.”

1 —
time in order to qualify for the exemp-
tion. This was generally difficult to
prove, meaning most farmers ended up
paying the sales tax.

We also failed to charge sales tax
when renting a piece of farm equipment
to someone other than a farmer. This
happened twice when we rented a tractor
to a construction company. Fortunately,
the gentleman paid the sales tax.

Another thing we discovered we
weren’t doing on a consistent basis was
determining when to charge sales tax on

continued on page 12

BUILT TO BE HARD WORKING

MASCHIO - GASPARDO IS COMMITTED TO YOU
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* Broad range of products

* One of the best quality/price
ratio in the industry

* Outstanding reliability

* Large inventory of machines and parts

* Flexible discount program

* Excellent customer service and support

Contact Maschio-Gaspardo USA today!

www.ineda.com

GASPARDO

Maschio-Gaspardo USA, Inc.
120 North Scott Park Road, Eldridge, IA 52748
h: (563) 285-9937 - Fax: (563) 285-9938
info@maschio.com

www.maschionet.com
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